transitional and malleable; personal choice is focused on as the cause. This focus on personal choice heightens the fear of fat-fatism-because everyone could become fat. Focusing on individual responsibility denies the roles of geography, culture, poverty, and genetics in shaping size.
Weight bias also prevails in the courtroom, although scholars have yet to address how fat adults-as victims, jurors, and defendants-are treated in the criminal justice system. 5 In a society that valorizes choice and freedom, fat individuals in the courtroom potentially have neither one. The focus on individual responsibility and control of size masks negative assumptions about fat and fat people as untrustworthy and nonconforming. In the criminal courtroom in particular, fact-finders associate the fat defendant with acting, living, and existing beyond social boundaries to his detriment. Thus, weight bias could strongly compromise the accuracy of our criminal justice system, particularly as a bias present not just among jurors, judges, and prosecutors, but among defense counsel as well. 6 This article acknowledges this problem so we can fix it-or at least ameliorate the harm it causes. This article examines how corpulence impacts the perspective and decision-making of fact-finders, as well as the role weight bias plays in our criminal justice system as a whole. Just as an individual faces "corpulence" and "corpulent" rather than the more clinical term "obese." For a discussion of the terms "overweight" and "obese," see MARILYN WANN, FAT!SO? BECAUSE YOU DON'T HAVE TO APOLOGIZE FOR YOUR SIZE 19-20 (1998) . 5 A recent study using a simulated check fraud case shows men are more likely to find a female defendant guilty if she is corpulent than if she is slim. Schvey et al., The Influence of a Defendant's Body Weight on Perceptions of Guilt. 1 INT'L J. OF OBESITY 1, 1-7 (2013). Corpulent male defendants were neither more or less likely to be thought guilty in the simulation. See id. 6 See Deborah L. Rhode, The Injustice of Appearance, 61 STAN. L. REV. 1033, 1038 (2009). Although some courts are taking note of weight-based hostility and actions, other courts treat defendants differently based on size. Id. For example, the defendant's size may impact the ultimate sentence a judge imposes. Id. In simulated court proceedings, unattractive litigants receive higher sentences and lower damage awards while attractive litigants are more likely to benefit from the proceeding. Id. Bias against larger defendants should not be discounted in multiple aspects of court proceedings. Id. discrimination in hiring and job promotion due to size-as well as more general unequal treatment due to size-this article questions whether the size of fat defendants socially connects their bodies with concepts of fault and blame. Furthermore, while jurors gaze on and critically assess the appearance of courtroom players, this article examines how that gaze is returned against potential jurors and their size. This article examines how the fat body speaks-as a juror, a defendant, or a victim.
The article begins with an introduction to Fat Studies and weight-based bias in Part I. Part II connects weight bias in other contexts to that of the criminal justice system by considering how an individual is discriminated against in hiring, job promotion, and equal treatment due to her size. 7 In particular, Part II discusses how size is performed: that an individual may not simply "be" fat, but is expected to perform in a way that legitimizes negative concepts of "fat" in our society. The continuing question of how negative characteristics are associated with size in the courtroom begins in Part III, which queries whether the appearance of fat defendants is used against them in the courtroom and connects them with concepts of fault and blame. This section also examines bias against fat defendants by factfinders and by their own counsel.
The size of the victim may also influence whether the defendant is perceived as culpable. Part IV considers how the corpulent victim is twice the victim: not only has she suffered a crime committed against her, the fact-finder may also view her with pity because of her size and shape. This double victimization reflects negatively on the defendant, showing him as a violator of legal and ethical standards of behavior, as well as social mores. In this view, the defendant has committed a crime against someone perceived as marginalized by society, someone whose body exceeds mainstream social acceptance, a victim who under general stereotypes cannot run away or fight back. The victim's weight, then, may impact the defendant no matter his own size.
The size of the corpulent victim only negatively affects the defendant if the victim is believed. Part IV also addresses the considerable hurdles fat victims face in making claims in the criminal justice system: with the police, the prosecution, and the jury.
Part V continues the analysis of weight bias with whether fat jurors are struck from the jury because of their size and shape. This section examines how weight, race, and gender often combine to obscure a strong equal protection claim. Part V also continues the discussion of performance of size, noting a prevalent prosecutorial expectation of shame from fat jurors.
Part VI examines the body's speech: how the fat body nonverbally communicates messages of unreliability and lack of control, and how prosecutors may use these associations to convey the defendant's guilt. This communication is relevant to all courtroom players, and this article examines how weight bias impacts the fat defendant and the fat victim. The jury may perceive the fat defendant as unable to control his body and resist his urges; the fat victim, contrarily, cannot control her body to protect herself. The fat victim, if a woman, may struggle to be believed and she will face increased weight-based hostility from male jurors. This article concludes in Part VII with recommendations for decreasing the impact of weight-based bias in the courtroom. These recommendations include jury instructions on weight bias, state procedural rules that bar attorneys from striking potential jurors based on size, and greater awareness of weight bias on the part of defense attorneys and prosecutors.
I. FAT STUDIES AND WEIGHT BIAS
For fat individuals and people with nonconforming bodies, society antagonistically condemns and belittles them as "responsible" for their sizes. 8 or quantification. 32 Fat, therefore, is a conception as much as a reality. As
Robyn Longhurst notes, "[e]ven within a day people can feel different sizes and shapes depending on an array of factors such as clothing, feeling of well-being, the activity being undertaken, and interactions with people," and it is critical to "recogniz[e] that bodies are always situated in multiple psychoanalytic discursive and material spaces." 33 This ambiguous conception of fat may heighten the ease with which weight bias is internalized and grows more pervasive.
II. FATISM AND OTHER FORMS OF DISCRIMINATION
Fatism, similar to other forms of appearance-based discrimination, is both a conscious and subconscious bias based on physical traits. As Charles Lawrence's seminal writings declare in the context of racism, tacit understandings instead of explicit lessons remain in our subconscious from a shared history and culture that assign values and characteristics to a personal trait. 34 These understandings become the underlying narrative to Americans share a common historical and cultural heritage in which racism has played and still plays a dominant role. Because of this shared experience, we also inevitably share many ideas, attitudes, and beliefs that attach significance to an individual's race and induce negative feelings and opinions about nonwhites. To the extent that this cultural belief system has influenced all of us, we are all racists. At the same time, most of us are unaware of our racism. We do not recognize the ways in which our cultural experience has influenced our beliefs about race or the occasions on which those beliefs affect our actions.
Id. at 322.
explain the actions of the body and to identify the person, a narrative superimposed voicelessly on the individual. Social narratives of fat create conscious or subconscious power dynamics in which being a fraction thinner is coveted, and being a fraction fatter is reviled or regretted. This intimate association with weight and social power on such a microlevel blocks an individual from recognizing the entire structure of fat-based bias. 35 As Marilyn Wann notes, "[e]very person who lives in a fat-hating culture inevitably absorbs anti-fat beliefs, assumptions, and stereotypes, and also inevitably comes to occupy a position in relation to power arrangements that are based on weight." 36 These beliefs alienate individuals from their own "uncooperative" body parts and the bodies of others, while instilling a hierarchy of value.
A. Performing Size
Within this hierarchy, a particular performance is expected based on one's size. A woman may be identified physically as fat, but it is her performance of social size that allows her the chance to be acceptable and accepted. 37 When de Beauvoir claims that "woman" is a historical idea and not a natural fact, she clearly underscores the distinction between sex, as biological facticity, and gender, as the cultural interpretation or signification of that facticity. To be female is, according to that distinction, a facticity which has no meaning, but to be a woman is to have become a woman, to compel the body to conform to an historical idea of "woman," to induce the body to become a cultural sign, to materialize oneself in obedience to an historically delimited possibility, and to do this as a sustained and repeated corporeal project. The notion of a "project," however, suggests the originating force of a radical will, and because gender is a project which has cultural survival as its end, the term simply be a gender, rather one must "do" or perform gender, 38 one may equally be required not simply to be fat, but to "do" fat. Butler deconstructed the concept of "woman," claiming a distinction between physical characteristics that constitute sex, and repetitive, socially demanded, performative acts that create gender. 39 This same performance is what creates, stabilizes, and legitimizes the concept of "fat" in our society. Socially sanctioned, and even mandated, ways to perform according to one's body size and shape continue to naturalize biased views on corpulence.
40
In the courtroom, jurors may make these same associations and expect a "strategy" better suggests the situation of duress under which gender performance always and variously occurs."
Id. 38 Id. at 520-21. Butler writes:
[T]he existence and facticity of the material or natural dimensions of the body are not denied, but reconceived as distinct from the process by which the body comes to bear cultural meanings. . . . One is not simply a body, but, in some very key sense, one does one's body and, indeed, one does one's body differently from one's contemporaries and from one's embodied predecessors and successors as well. particular performance from fat defendants. Indeed, a "poor" performance may validate a guilty verdict in the mind of a juror. When people connect fat with perceptions of a lack of self-control, 41 lack of respect, and even with guilt, 42 then studies on social reaction and response to size become applicable to the courtroom. A recent study found that in a simulated check fraud case, male jurors were more likely to find a female defendant guilty if she was fat than if she was slim. 43 Social science theory and research have examined the latent biases juries can hold against defendants who differ from them-by race or by gender, to name but a few. 44 Bias based on fat may be equally harmful to a defendant, particularly when the body expresses a size and situation that the voice is not permitted to explain.
Id

III. DISCRIMINATION AGAINST CORPULENT DEFENDANTS AND TALKING ABOUT WEIGHT IN THE COURTROOM
Courtroom discrimination may coincide with how the court permits the defendant to present herself and her body, versus how someone else discusses or addresses the defendant's body. Simply mentioning the defendant's weight may associate the defendant negatively with fat and stereotypes about fat. The use of the term "obese" can be a confusing and 41 Roughly two-thirds of Americans surveyed believe that people are fat because they lack self-control. RHODE, supra note 3, at 42 (citing J. ERIC OLIVER, FAT POLITICS 102 (2005) damaging identifier in criminal cases. 45 The word "obese," furthermore, does not necessarily describe the actual size of the perpetrator. 46 A person who is obese could be five feet seven inches tall and weigh 180 pounds, or she could be five feet four inches tall and weigh 225 pounds. 47 As one court stated, "to be tall and a little obese is a relative question."
48
The true damage may lie in a court publicly applying the label "obese" to the defendant without an opportunity for the defendant to explain her size. We note that Comparan testified at trial that the woman . . . 'looked like she was tall' and 'a little obese.' Whether being 5'7" and weighing 180 lbs., like Condon, is to be tall and a little obese is a relative question. Condon has asserted that she should be eliminated as a suspect because Rodriguez, who is 5'4" and weights 225 lbs., is closer to the description of the jewel thief given by Millette at the motions hearing.
Id. 47 See id. 48 Id. 49 See infra Section VI for further discussion. Defendants are often denied the opportunity to discuss their weight and presumptions about weight in open court, despite the fact that fat is a broad term scientifically applied to two-thirds of the American population. Kersh & Morone, supra note 12 ("Over 65 percent of all Americans are overweight and 31 percent are clinically obese."). 50 See, e.g., United States v. Santiago-Martinez, 58 F.3d 422, 423 (9th Cir. 1995).
[T]he prosecutor struck three venire persons whom defendant's counsel claimed were obese. Defense counsel himself claimed to be obese . . . . The district court disagreed with defense counsel's claim of his own obesity, and also stated that it did not regard at least one of the struck venire persons to be obese.
SEATTLE JOURNAL FOR SOCIAL JUSTICE individual to discuss her weight. 51 Challenges between the defense and prosecutorial perspectives on someone's size may end up resolved only through a subjective decision by the court. 52 Because the identification of obesity can have little connection to the person's actual size and shape, the label can take on heightened significance. If social science studies indicate that individuals feel validated in condemning a person's size, then a label of "obese" may justify jurors' biased perceptions of a defendant. In criminal cases that address and name the corpulence of the defendant, during voir dire, jurors have gone so far as to say that the defendant was probably guilty because he was fat. 53 In State v. Phelps, the defendant argued that a juror was biased after the juror allegedly told the court that Phelps likely committed the crime charged because Phelps was obese.
54
When morality is associated with physical appearance, then a fat defendant may be viewed as acting, living, and existing beyond proscribed boundaries, all to his detriment in the courtroom. 
A. Pity and the Fat Victim
Fat victims in the criminal context receive either injustice or enhanced pity due to weight bias. These victims are either not taken seriously, and their claims are ridiculed, or they are viewed only through a prism of pity based on their size. Unlike the corpulent defendant, whose size may 51 ) (finding victim was "morbidly obese," and that the victim, "obese, in poor health, and physically limited, was not a threat to Appellant"). 60 See id. 61 See SOLOVAY, supra note 7, at 154 (noting that fat plaintiffs also co-opt this bias as a strategy by portraying themselves as helpless due to their weight).
normalized behavior and into the incomprehensible. 62 If fat victims likewise are expected to perform a script of vulnerability and victimhood, which they may need to do in order to simply be heard, this script might further emphasize the brutality of any attack. This is a traditionally gendered script, although it is also seen applied to fat male victims.
B. Believing the Fat Female Victim
The victim receives pity, however, only if the fat victim is believed. Fat women may not have their accounts of abuse taken seriously by court actors who conceptualize victims of abuse as being thin. 63 As Sondra Solovay notes, "When a fat woman is verbally abused and told 'You're a fat slob. Who would want to sleep with you?' the abuse is echoed and reinforced by 62 The body of the victim also plays a double role in cases where the victim was harmed specifically because she was fat. Vitriol against fat is seen most plainly in violence committed against people based on their size and shape. , the defendant stated "that he didn't think his stabs would kill her as his knife was 'small' and the victim was 'fat.'" The hostility towards corpulence in our society is never made more physically manifest than in crimes committed against fat victims because of their size:
In a society with a general penchant for punishing difference, and an excessively high regard for bodily appearances as cultural markers, it makes perfect sense that fat bodies will be abused in a variety of ways. . . . This abuse is perhaps only the most literal expression of the punishment our culture imposes on bodies that dare to transgress from the socially prescribed norms. unattractive-because of their size-to have been raped. 68 In one sexual assault case, the defendant attempted to protect himself from accusation by stating he would never assault the eleven-year-old victim because she was "fat and ugly." 69 If the defense is one of consensual sex, the defendant may downplay any attraction to the victim. In Fast Horse v. Weber, the defendant argued, "I told [the victim] she was a fat, skanky, ugly looking bitch and she was nothing but a fuck and that was it." 70 The onus would then be on the victim. In another case, People v. Egbert, the prosecutor theorized that the defendant killed his corpulent wife because he was ashamed of her weight, rather than because he was obsessed with her and had become particularly abusive after she told him she was leaving him. 71 The defendant was charged with murdering his wife; evidence pointed to the defendant being controlling, abusive, and fearful that his wife would abandon him. 72 assault.
V. DISCRIMINATION AGAINST CORPULENT JURORS
The treatment of corpulent jurors highlights an apparent discomfort with fat individuals in the courtroom. Just as jurors may have a critical view of corpulence when looking at courtroom actors, any reproach based on weight is returned against potential jurors. Jurors have openly been struck from juries due to their size and shape, or characteristics associated with size and shape. Yet courts have been reluctant to identify this form of discrimination.
The following examples suggest a lens of weight-based bias that is pervasive in the courtroom and that is used against all actors, not only the defendant or the victim. In the available cases, an intersection between race, weight, and sex discrimination is also apparent.
76
A. Equal Protection: Weight, Race, and Gender
Weight may simply be used as a shield for striking jurors based on their race and gender. For example, in People v. Dolphy, the defendant brought an equal protection 77 claim of race discrimination. The state responded that the juror was not struck because of race, but because of weight. 78 Although the juror was the only African American on the jury panel, the state's raceneutral reasoning for striking the female juror was she was "overweight."
79 Specifically, the male prosecutor stated it was his "practice" to strike fat people because "heavy-set people tend to be very sympathetic toward any defendant." 80 The court affirmed this reasoning as race neutral, thereby, condoning bias based on stereotypes of one physical characteristic over another acknowledged and inappropriate bias-race. The male prosecutor in Walker v. State likewise argued that size was his "non-discriminatory" reason for striking two African American jurors on a panel. 81 The prosecutor explained his belief that corpulent people "tend to be more lenient on punishment." 82 According to the appellate opinion, "[t]he trial court implicitly found the prosecutor's explanations to be nondiscriminatory, and there is nothing before us to suggest otherwise." 83 The prosecutor had acted against an unprotected class: fat people. 84 In the context of criminal courts, corpulent individuals have no protection from rational or irrational stereotypes and assumptions based on their weight.
85
These assumptions connect with individual accountability for weight and are shaped by whether the corpulent individual complies with socially scripted criticisms of weight. In a word, apologize. Discriminating against a juror based on her intersectional identity as a corpulent African American woman, one Alabama prosecutor stated she struck the juror because she "was a very obese woman, who to me had a somewhat . . . pompous -kind of pompous, putting on airs type attitude." 86 The woman failed to initially reveal that her job was housekeeping. 87 With a "race neutral" reason for the 81 Walker, 859 S.W.2d at 568. 82 Id. 83 Id. 84 While it may be recognized as a unifying characteristic, particularly in clarifying an attacker's common intent, fat is otherwise not acknowledged as a motivating factor for violence, a characteristic that may invite hostility, nor even as a basis for discrimination in the criminal courtroom. When asked what her occupation was, she initially said 'a supervisor and left it at that.' Later on, when the prosecutor asked her what kind of supervisor, she responded a 'supervisor of environmental services.' The prosecutor stated that 'it turned out to be was she was the head maid somewhere,' strike, the court dismissed the Batson challenge of race discrimination. 88
An Expectation of Shame
The prosecutor's comment rings true with evidence that fat plaintiffs who are apologetic about their weight and follow a social script of shame about their size are more successful in court than fat plaintiffs who refuse to apologize for their size and shape. 89 The fat individual who is proud of her weight, and challenges society for treating her differently based on her size, can expect to be viewed as unsympathetic and dangerous.
90
The most publicly recognized of cases involving fat jurors, People v. Galbert, displays the fear and hostility shown to corpulent people who are not openly apologetic of their bodies and who, thus, challenge a social script of shame. 91 In Galbert, an African American prosecutor struck three corpulent African American women from the jury, stating to the press, "[y]oung, obese, black women are really dangerous to me . . . I've never liked young, obese, black women and I think they sense that. little tiny skirt that doesn't fit her [,] . . . a skirt that's hiked halfway up her thighs when she stands and then when she sits you can see everything that God gave the woman." 93 The other corpulent African American woman was wearing a dark blue pant suit with gold buttons, which was also called into question as the prosecutor stated the woman "is that big and dresses . . . to draw that kind of attention." 94 No matter whether the women wore a conservative suit or a short skirt, they were criticized for their apparent lack of shame. Whether one looks to the women's race or size, they were struck because the power of their intersectional bodies-as female, African American, and fat-was beyond socialized physical boundaries.
VI. VOCAL LANGUAGE VERSUS BODY LANGUAGE IN THE CRIMINAL JUSTICE SYSTEM
Social science studies demonstrate that negative character traits are associated with larger bodies. 95 Thus, one can surmise that the body speaks to a jury before the voice does-often through a language fraught with criticism and normalizing standards. In the setting of a trial or court proceeding, lawyers and jurors can give weight added importance in relation to a crime, inferring or presuming that the defendant's body provides insight into the crime and into the defendant. Stereotypes of the fat body may be used or understood to explain the behavior of the fat individual as a victim or a defendant. As Yofi Tirosh has opined, the body has "expressive force," whether or not that is intentional.
96
As an example, in one Florida death penalty case the prosecutor compared the defendant's fat body-calling him physically unattractive due to his size and shape-to the "beautiful bodies" of the mother and daughter 93 Galbert, 1995 WL 108696, at *2. 94 Id. 95 See supra notes 39-40 and accompanying text. 96 Tirosh, supra note 1, at 268 (questioning how her size and shape influence her authority and credibility).
victims. 97 In the sentencing phase of this case, the prosecutor referred to the defendant as a "monster," "350-pound bully," and "creature" because of his size. 98 The larger body speaks of breaking boundaries and challenging norms. 99 In a court setting this may be to the discomfort of all, disrupting a system created to establish and maintain regularity, behavior patterns, and social expectations.
A. Using Vocal Language as a Tool to Narrate and Script the Body in Court
To counteract these biases and the narrative of the body, some fat criminal defendants seek to orally address the jury and the court about their weight. 100 In DePree v. United States, the defendant declared he was denied effective assistance of counsel because his counsel failed to discuss the defendant's obesity as a mitigating circumstance. 101 The court rejected the defendant's argument, stating the defendant's presence in the courtroom "assured that this condition was apparent to the Court." 102 The court seemingly acknowledged the power of the body to speak and its unavoidable presence, and yet the court failed to recognize how spoken language can manipulate or explain the body's message and can allow the defendant himself to speak in place of his body. While the body's speech cannot be denied, it may be modified. 103 Instead, the court ignored any possible underlying negative associations with weight and the defendant's SEATTLE JOURNAL FOR SOCIAL JUSTICE body.
104
For a defendant who is challenging stereotypes based on weight, vocal language is a powerful tool to narrate the body and possibly align the defendant as socially compliant. 105 109 See Solovay & Vade, supra note 89 at 168-69 (Fat people "lose our rights unless we apologize"). In employment discrimination cases, if the fat victim of discrimination is apologetic about his size, telling the court there is something "wrong" with his body that he has tried to fix, he will be more successful than a complainant who is proud of her large body:
while the unapologetic fat person may encounter hostility. 110 In speaking about fat, a fat person is often expected to conform his viewpoint and attitudes on size-if not his actual physical body-to those of society.
111
Similar to the performance of gender, a person may be identified as physically fat, but it is the performance of social size that allows that person to be acceptable and accepted.
112
Where a defendant seeks to address his weight in court, the issue is not, as was identified in DePree v. United States, that the jury is ever unaware of the defendant's body. 113 Instead, precisely because the jury can physically see that the defendant is corpulent, the jury may be biased against the defendant as a fat person. 114 The issue is the defendant's ability to speak to the hostile and negative associations that jurors may make based on his Both Toni and John encountered discrimination. Toni refused to locate the problem in, or on, her body, finding instead that the obstacle was the fatphobic attitudes she faced. . . . Her argument is noteworthy because there were no apologies and nothing repentant in her tone.
John's approach was that his weight constituted a physiological disorder. He agreed that there was a problem with his body, that something was "wrong." He had tried fasting, hypnosis, and even having his jaws wired shut in his attempts to become a thin person.
Toni was fiercely proud. She lost her case. John was apologetic. He won. weight. Whether the defendant is verbally identified as fat or physically identified as such, negative biases against corpulence work to the defendant's detriment.
Id. at 168 (citations omitted
B. Narrating Women's Bodies
The negative stereotypes against defendants based on weight can translate to the same hostility fat victims experience. This judgment may be particularly salient against female victims because women share a history in which their bodies have "communicated" in place of their voices. 115 
VII. RECOMMENDATIONS
One possible solution for fatism in the courtroom is having jury instructions on latent biases against corpulent individuals. Just as there are jury instructions on race and gender, as well as jury instructions that are particularly applicable in hate crimes, a jury instruction should be adopted that lays out the general stereotypes associated with corpulence. These instructions could create awareness and help the jury to distinguish between the words and associations of the body and the presentation of evidence in the case.
A range of initiatives support the purpose behind jury instructions on size: recognizing weight bias. For example, one can look nationally to antidiscrimination legislation that prohibits discrimination based on appearance, height and weight, and involuntary physical characteristics. 126 Or, like scholar Cynthia Lee's proposed jury instructions on race-switching (which aims to get to the root of biases), similar instructions could be made for size. 127 Just as jurors are encouraged to mentally switch the races of the defendant and the victim in order to expose latent race-based biases, 128 in a similar instruction based on size, jurors would be advised to mentally switch the bodily sizes of the defendant and the victim. One federal judge has recognized the powerful conscious and subconscious roots of discrimination and includes a slide on implicit bias when instructing juries in his courtroom. 129 Other judges support further scholarship on addressing implicit bias in the courtroom.
130
Raising awareness of weight and size bias on the part of the jury is one step, while another is raising awareness on the part of the prosecutor. In particular, prosecutors should be admonished if they rely on stereotypes of appearance and weight 131 regarding any courtroom player, from the defendant to the defense attorney. Awareness of implicit biases should also extend to jury selection. While there is presently no federal extension of Batson that prohibits the striking of potential jurors based on characteristics other than race and gender, a handful of federal district courts have applied Batson to ethnic and religious characteristics.
132 State courts have occasionally been more generous in protecting potential jurors by enacting state rules of criminal procedure that prohibit striking jurors from a list of classes 133 that extends beyond race and The prosecutor, in response to the Batson challenge, stated that he struck the juror based on the fact that she was overweight. As a matter of practice, the prosecutor stated that, based on his own personal jury criteria, he omitted obese people based on his past experience that 'heavy-set people tend to be very sympathetic toward any defendant.' County Court found the explanation to be race neutral and denied defendant's request for a mistrial. gender.
Id.; see also
134
Finally, defense attorneys need to be more aware of bias based on corpulence when representing their clients. Ineffective assistance of counsel should be recognized both for the failure to raise awareness of general biases against fat people and for the disparate treatment of a client due to a counsel's prejudice against fat individuals. Defense counsel bias based on a defendant's size may lead to diminished representation. Without a zealous advocate, a defendant may silently suffer the biases of courtroom players along with damages to the presentation of his case.
CONCLUSION
The site of a courtroom is not impervious to stereotypes about shape and size. In the criminal courtroom, weight bias implicates all players; it can be used against both jurors and defendants. While the size of the defendant may be used against her, the size of the victim may also be influential in how the jury and the court perceive the culpability of the person standing trial. Greater awareness of fatism is the key first step. The next step involves including weight bias as a recognizable form of discrimination, along with other characteristics such as gender, race, nationality, ability, and sexual orientation. Integrating awareness of biases against these other social and physical characteristics into the courtroom provides a framework for recognizing weight bias as well. In a time when weight is a national and public concern, courtrooms should recognize when the rights of fat individuals are being diminished and when social standards are shrinking constitutional rights. Only with increased awareness can weight bias be curtailed.
